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Washington, Tuesday, September 7, 1943 

The President 

EXECUTIVE ORDER 9375 
,AtrmOIIXZINC '1'BE WAB SHlPPINO AD~IS-

TRATOR To TAK!: POSSESSlON OF AND 
OFi:MTI: THE PLANT OF THE ATLA!ITIC 
B..sr.N htON WORKS, INCORPORATED, AX 
BROOKLYN, NEW YORK 

WHEREAS after inve,stiga.Uon I find 
and proclaim that there is a threatened 
interruption of the operation of the plant 
of the Atlantlc Basin Iron Works, In-
eorporat-ed. located at Broo1tlyn, New 
York. as a. result of a labo1• d1sturbance, 
that the war eft'ort will be unduly im-
peded -or delayed by such interruption, 
and that the exercise of the follo\Ving 
power and authority 1s necessary to in-
sure U\e OPeration of such plant in the 
.intf1·est of the war effort: 

NOW, THEREFORE, by virtue of the 
J)Ower and authority vested 1n me by tbe 
constitution and laws of the United 
States, particularly the War Labor Dis-
putes Act (PUblic Law 89, '78th Cong.>, 
as President of the United States and 
Commander in Chief of the Army and 
Navy of the United States, It is hereby 
ordered as follows: 

The Administrator of the War Ship-
ping Administration is authorized and 
directed imlnediately to take possession 
or and operate the plant of the Atlantic 
Basin Iron Works, Incorporated, located 
at Bi-ooklYD, New York, through and 
with the aid of such person oi· persons 
or lnstrumeutalit,y as he may designate, 
and insofe,r as may be necessary or de-
sirable, to produce the war materials 
called for by the Company's contracts 
v.ith the United states, Its departments 
and agencies, or as may be otherwise 
required for the war effort, and do all 
things necessa1·y or incidental to that 
end. 

Upon request of the War Shipping Ad-
lllln1strator, the Secl'etary of War shall 
take such action, if any, as he may deem 
necessary or desirable to provide protec-
tion fol' such plant and all persons em-
ployed therein. 

The War Sbipping AdminiStrator 
shall employ such employees. including 
a competent civilian advisor on Indus-
trial relations. as are necessary to carry 

out the provfsions o! this order and of 
the directive order of the War Labor 
Board dated August 26, 1943; and in 
furtherance of the purposes of this 
order, the War Shlpplng Administrator 
may exercise any existing contractual 
or other rights of said Company, or take 
such steps as may be necessary or de-
sirable. 

Possession and operatlon hereunder of 
the said plant shall be terminated within 
sixty days after the President determines 
that the productive efficiency of the plant 
prevailln!i! prior to the taking possession 
thereof ha,s been restored. 

FRANKLIN D RoosEVELT 

THE WHITE HOUSE, 
Septeniber 3, 1943. 

{P.R. Doc. 43-14.460: FUed. Sept~mber S, 1948; 
4:49 p. m.J 

Regulatwns 

TITLE 7-AGRICULTURE 
Chapter VI-SOU ConS(lrvation Service 

PART 601-LAN» UnLIZAnoN PR0011m UN-
DEii 1'Hl'! BANKHEAJJ-JONES FA1Ull 'I'ENAN:t 
ACT 

DISCHARGE OF nl!EAIUdS NEAii llEC{tEATION.U. 
AREAS 

Amendment to the rules and -regula-
tions for the prot~ction of lands acquired 
1,1nder, or transferred for administl·ation 
under, Title Ill of the Bankhead-Jones 
Farm Tenant Act. 

Pursuant to the authority vested in the 
Secretary of .Agrlcul ture under section 32 
m, Title m, of the Bankhead-Jones 
Farm Tenant Act, and in the War Food 
Administrator by E,cecutlve Order No. 
9322, as amended by Executive Order No. 
9334, paragraph nineteen of the Rules 
and Regulations !or the Protection of 
Lands AcqUired under. or Transferred 
for Administ1-ation Under, Title m of 
the Bankbead-Jones Farm Tenant Act 
ls amended to read as follows: 

§ 601.21 Prohibttea acts on lands ac-
quired undet or transferred to Title III. 
<a> • • • 

(OOntl.Dued on p. 1:3256) 
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the employer's trade or business Is ex-
cepted. 

E:i:ample. A's business ls that ot operating 
a sa.wmUl. He P.mploye B. a carpenter, at 
an hourly v.•age to repa.lr h1s home. B works 
Irregularly and spends the greater part of 
two days 1n completing the work. Since B's 
labor 1B casual and ls not In the course or 
A's trade or busluess, the remuneration paid 
tor such services 1s excepted. 

The remuneration paid for casual la-
bor, that is, labor which Is occasional, 
incidental, or irregular, but which is in 
the course of the employer's trade or 
business, does not come within the above 
exception. 

Ezample (1). C's business ts that o! op-
erating a sawmW. Be employs D for two 
hours at an hourly wage, to remove saw-
dust from bis mill. O's labor Is casual since 
tt 1s occa.stonal, Incidental, or irregular, but 
lt ls 1n the course o! C's trade or business and 
tbe remuneration paid for such labor ls not 
excepted. 

Example (2). E Is engaged In the bUM!le&S 
of operating a department store. He em-
ploys additional clerks for short periods. 
While the services or the clerks may be cas-
ual. tbey are Jn tbe course of the employer's 
trade or business and, therefore, tbe re-
munera Uon paid for such services ls not 
excepted. 

Remuneration paid for casual labor 
performed for a corporation does not 
come within this exception. m Compensation f}aid by foreign gov-
ermnent or w1iollv-owned instrumental-
tty thereof. Remuneration paid for serv-
ices performed as an employee of a for-
eign government, or the government of 
the Commonwealth of the Philippines, 
or a wholly-owned instrumentality of 
any such government ts excepted. The 
exception includes not only remunera-
tion paid for services performed by 
ambassadors, ministers, and other dip-
lomatic officers and employees but also 
remuneration paid for services per-
formed as a consular or other officer or 
employee of a foreign government, or 
as nondiplomatic representative of such 
a government. 

The citizenship or residence of the em-
ployee and the place where the services 
are performed are immaterial for pur-
poses of the exception. 

Cg) Conipensation paid. to nonresident 
alien individuals. Except in the case of 
certain nonresident alien individuals 
who are residents of Canada and Mexico, 
remuneration for services performed by 
nonresident alien individuals does not 
constitute wages subject to withholding 
under section 1622. For withholding of 
income tax on wages paid for services 
performed Within the United States in 
the case of nonresident alien individuals 
generally, see section 143 and regulations 
thereunder. 

Wil.bholding is required in the case ot: 
wages paid to nonresident aliens who 
are residents of a contiguous country 
<Canada or Mexico) and who enter and 

leave the United States at frequent inter-
vals. except such ·aliens who, in the per-
formance of their duties in transporta-
tion service between points in the United 
States and points in a contiguous coun-
try, enter and leave the United States 
at frequent intervals. This exception 

applies to personn~l engaged ln rail-
road, ferry, steamboat, and aircraft 
services and applies a.llke whether the 
employer is a domestic or foreign en-
tity. Thus, the wages of a nonresident 
alien individual who is a resident of 
Canada and an employee of a domestic 
railroad, for services as a member of 
the crew of a train operating between 
points in Canada and points in the 
United States, shall not be subject to 
withholding under section 1622. The ex-
emption, however, has no application to 
a resident of Canada who, for example, 
Is employed at a flxed point In the United 
States, such as a factory, store, or of-
fice, and who commutes from his home 
Jn Canada in the pursuit of his employ-
ment within the United States; nor does 
it apply to an alie.n employee of a rall-
1·oad corporation who is on duty within 
the United States, even though he en-
ters and leaves the United States in 
reaching his place of employment from 
his home in a contiguous country. 

In order for the exemption to apply, 
the nonresident alien employee must file 
With his employer a certificate conta~n-
1ng the following: The employee's name 
and address, and a statement that he is 
not a citizen of the United States, and 
that he is a resident or the named con-
tiguous country and the approx!mate pe-
riod of time during which he has occu-
pied such status. Such certificates shall 
contain, or be verified by, a written dec-
laration that it is made under the penal-
ties of perjury. Although the form 1s 
not prescribed, the certificate must con-
tain all the information required by this 
paragraph. 

(h) Remuneration /or services per-
formed outside the United states. The 
remuneration paid by an employer for 
services performed outside the United 
States does not constitute wages and 
hence is not subject to withholding un-
less the major part of the services per-
formed by the employee for such em-
ployer during the calendar year is to be 
performed \vithin the United States. 
The term "United states" includes the 
several States, the Territories of Alaska 
and Hawaii, and the District of Co-
lumbia. 

The exception relates only to the re-
muneration paid for the services per-
formed outside the United States re-
gardless of whether the major part of 
the services performed for such em-
ployer during the calendar year is per-
formed within or without the United 
States. Thus, if an employee performs 
services outside the United States for 
more than six months of the calendar 
year, the remuneration paid for such 
services does not constitute wages and 
hence is not subject to Withholding, but 
the remuneration paid for services per-
formed within the United States for such 
employer during the remainder of the 
calendar year constitutes wages and is 
subject to withholding. 

If, however, an employee is absent 
from the United States on business of 
his employer for less than six months 
of the calendar year and performs serv-
ices for such employer within the United 
States during the remainder of the cal-
endar year, the entire amount ot the 

remuneration paid for services per-
formed during the calendar year con-
stitutes wages and is subject to with-
holding. 

However, it 1s recognized that in the 
case of an employee performing, out-
side the United States, services of in, 
definite duration, it may be impossible 
for the employer to determine whether 
the major portion of the employee's serv-
ices during the calendar year is to be 
performed Within the United States or 
outside the United States. In such case 
it may be presumed that such per-
formance will continue throughout the 
calendar year and the liability of the em-
ployer to withhold tax on the compensa-
tion paid for such services performed 
outside t.he United States shall be deter-
mined in the light of such presumption. 
Thus, if any employee undertakes for 
his employer the performance of serv-
ices abroad of indefinite dw·ation, or for 
a term extending beyond the end of the 
calendar year, and such employee has 
not ah·eady within the calendar year per-
formed services Within the United States 
for a length ot time which would consti-
tute, in any circumstances, the major 
part of the year's services for such 
employer, no tax is required to be 
withheld on the compensation paid for 
services performed by such employee 
outside of the United States. 

Example (t). A has been regularly em-
ployed by B, and ts sent abroad under such 
conditions that lt Is not possible to know 
when he will return: (a) I! A goes abroad 
on January 1, no tax 1s required to be with-
held on compens-ation paid to A for services 
performed abroad, but on tbe compensa-
tion p!lld for services performed after h18 
return to "the United States tax should be 
withheld; (b) 1! A goes abroad on June 29 
tbe same rules are appllcable, and therefore 
no tax is required to be withheld on the 
compensation tor services performed abroad 
but on compensation tor services performed 
after his return to the Unlted States tax 
should be withheld; (c) lf A goes abroad on 
August 1, tax should be withheld OU the 
compensation pald A for au services per-
formed during the calendar year since under 
no circumstances oould the maJor part ot 
the services performed during such year be 
performed outside the United States. 

Example (2). A begins bis employment 
with B on July 1, and on September 1 Is sent 
abroad under the clrcumstance3 described in 
Example (1). No tax IS required to be with· 
held on the compensation paid A tor the serv-
ices performed abroad. 

Example (J). A begins his employment 
wlt.h B ou July 1, and on November 1 ts sent 
abroad under the circumstances described in 
Example (1). Tax 1B required to be withheld 
on the compensation paid A tor the services 
performed al>road, as well as on compensation 
paid for services performed wltbln the United 
States tor the reasons set forth ln Example 
(1) (c). 

For the purpases of this paragraph, 
services performed on or in connection 
with (1) an American vessel under a con-
tract of service wh1ch is entered into 
within the United States or during the 
performance of which the vessel touches 
at a port in the United States or (2) any 
vessel as an employee of the United States 
employed through the war Slllpplng Ad-
ministration are not considered as serv-
ices performed outside the United 
States. Hence, the remuneration paid 
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for such services constitutes wages sub-
ject to withholding Within the meaning 
of section 1621 <a> and these regulations 
unless the employee performing such 
services is a nonresident alien. 

Tbe word "vessel" includes every de-
scription of water-cl'aft, or other contri-
vance, used as a means of transportation 
on water. It does not include any type 
of aircraft. 

The term "American vessel" means any 
vessel which Is documented <that is, 1·eg-
tstered, enrolled, or licensed) or mun-
bered in conformity with the laws of the 
United States. It also includes any ves-
sel which ls neither documented or num-
bered under the laws ot the United 
States, nor documented under the Jaws 
of any foreign country, i! the crew of such 
vessel is employed solely by one or more 
citizens or residents of the United States 
or corporations organized under the laws 
of the United States or of any State (in-
cluding the District of Columbia or the 
Territory of Alaska or Hawaii). 

(i) Compensation for services per-
formed as a minister of the gospel. Com-
pensation for services performed as a 
minister of the gospel is not subject to 
withholding under section 1622. The ex-
c.-.eption is extended to 1·emuneration of 
ministers of the gospel for services which 
are ordinarily the duties of a minister 
of the gospel. The duties of a minister 
of the gospel include the ministration 
of sacerdotal functions and conduct of 
religious worship, and the control, con-
duct and maintenance of religious or-
ganizations (including the religious 
boards, societies and other integral agen-
cies of such organizations) , under the 
authority of a religious body constituting 
a church or church denomination. 

SEIC. 2. Cou.ECTION Oll TAX AT SO'Ol:CE ON 
WAGES. (CUrrent Tnx Payment Act or 1943.) 

(a) Tn generaL Chapter 9 or tbe lntenuu 
Revenue COde (relating to employment taxes) 
ls amended by Inserting at the end thereof 
tbe tonowlng new 11ubcbapters: 
li17BCBA1'Tll\ I>-COLLE:CTION 01' rNC01\IE TAX AT 

SOURCE 01' WAGES 

Src. 1621. D~wrnONS. 
As used tn thls subcbnpter-

• • • • 
(bl Payroll period. The term "payroll pe-

r!Od" means a period for wh1cb a payment 
o! wages ls ordinarily made to the employee 
by his employer, and tbe term "mlscellane-
ous payroll IX?rlod" means II payroll perlcd 
other than a. dally, weekly, biweekly, semi-
monthly. monthly, quarterly, semiannual, or 
annual payroll period. 

• • • • 
§ 404.103 Payroll pertod. The term 

"pay1·011 period" means the period of 
service for which a payment of wages is 
ordina1ily made to an employee by his 
employer. It is immaterial that the 
wages arc not always paid at regular in-
te-vals. For example, if an employer 
ordinarily pays a particuJar employee 
for each calendar week at the end of the 
week, but if for some reason the em-
ployee ln a given week receives a pay-
ment in the middle of the week for the 
Portion of the week already elapsed and 
receives the 1•emainder at the end of 
the week, the payroll period is still the 

calendar week; or if, Instead, that em-
ployee ts sent on a three-week trip by 
hls employer and receives at the end of 
the trip a single wage payment for three 
weeks' services, the payroll period is stW 
the calendar week, and the wage pay-
men\ shall be treated as though It were 
thre& separate weekly wage payments. 

For the purpose of section 1622, an 
employee can have but one payroll period 
With respect to wages paid by any one 
employer. Thus, if an employee is paid 
a regular wage for a weekly payroll pe-
riod and ln addition thereto is paid sup-
plemental wages (for example, ponuses> 
determined with respect to a dtlferent 
period, the payroll periOd 1S the weekly 
payroll period. For computation of tax 
on supplemental wage payments see 
§ 404.206. 

The term "miscellaneous payroll pe-
riod" means a payroll period other than 
a daily, weekly, biweekly, semimonthly, 
monthly, quarterly, semiannual, or an-
nual payroll period. 

SEC. 2. CoLLECTION OF TAX AT SOURCI: ON 
WAG&S. (Current Tax Payment Act of 1943.) 

(a) In general. Chapter 9 ot the Internal 
Revenue Code (relating to employment 
ta.xes) 111 amended by inserting at the end 
thereof tbe !ollowtng new subchapters: 
S't1BCHA1"1'Ell l>--OOLL.ECTION OP I.NCOME TIJ. AT 

SOl.nlCE OP WAGES 

&:c. 1621. DUINI'J'IONS. 
A!! used 1n thlll subcbapter-

• 
(c) Employee. The term "employee·• ln-

cludes an officer, employee, or elected official 
of the United States, a State, Territory, or 
any poUUcal subdivision tberoot. or the Dis-
trict or Columblll, or any agenoy or Ulstru-
mentallty of any one or more ot the tore-
golDg. The term "employee" also includes 
au omcer ol a corporation. 

• 
§ 404.104 Employee. The term "em-

ployee" includes every individual per-
forming services if the relationship be-
tween him and the person for whom he 
performs such services is the legal re-
lationship of employer and employee. 
The term specifically includes officers and 
employees whether elected or appointed, 
of the United States. a State, Terrltory, 
01· any political subclivlsion thereof. or 
the District of Columbia, or any age~cy 
01· instrumentality of any one or more 
of the foregoing. 

Generally the relationship of employer 
and e,-nployee eXists when tht- 1-~ ..,n 
for whom services are performed has the 
right to control and direct the individ-
ual who performs the services. not only 
as to the result to be accomplished by the 
work but also as to the details and means 
by which that result is accomplished. 
That is, an employee ts subject to the 
will and control of the employer not only 
as to what shall be done but how it shall 
be done. In this connection. it ls not nec-
essary that the employer actually direct 
or control the manner in which the serv-
ices are performed; It is sufficient if he 
has the right to do so. The right to dis-
charge is also an important factor in-
dicating that the person Possessing that 
right is an employer. Other factors 
characteristic of an employer, but not 

necessarlly present 1n every case, are the 
turnishlng of tools and the furnishing of 
a place to work, to the individual who 
performs the services. In general, 1f an 
individual is s1.1bject to the control or di-
rection of another merely as to the resuJt 
to be accomplished by the work and not 
as to the means and methods for accom-
pllshJng the resuit, he is an independent 
contractor. An individual performing 
services as an independent contractor ls 
not as to such services an employee. 

Generally, physicians, lawyers, den-
tists, veterinarians, contractors. subcon-
tractors, public stenographers. auction-
eers, and others who follow an inde-
pendent trade, business, or profession. 
in which they offer their services to the 
public, ai·e independent cont.tactors and 
not employees. 

Whether the 1·elationship of employ{!r 
anil employee existswrtl in doubtful cases 
be determined upon an examination of 
the particular facts of each case. 

If the relatlonshfp of employer and 
employee exists. tbe designation or de-
scription of the relationship by the par-
ties as anythil:lg other than that of em-
ployer and ,employee is immaterial. 
Thus, if such relationship exists, it ts of 
no consequenc.e that the employee is des-
ignated e.s a partnel', coadventurer, 
agent, or independent conttactor. 

The measurement, method, or desig--
nation of compensation is also immate-
rial, ff the relationship o! employe!' and 
employee jn fact exists. 

No distinction is made between classes 
or grades of employees. 'Ihus, super-
intendents. managers. and other SU!Jenor 
employees a.re employees. An officer oL 
a corporation is an employee oI the cor-
poration but a director as such is not. 
If, however, a director performs services 
fo1· the c.-orporation other than those re-
quired by attendance at and participa-
tion in meetingsoI lhe boe.l'd of directors. 
he may or may not be an emploree o! 
the corporation. Whether or not such 
services are ~rformed as an employee 
or the corporation must be determined 
upon the basis of the facts in the par-
ticular case. 

Although an individual may be an em-
ployee under the statute. bis sernces 
may be of such a nature. or ()f!rformed 
under such circumstances. that the re-
muneration paid for such services does 
not constitute wages within the mean-
ing of section 1621 (a>. 

SE.C. 2. CoLLltC'll<W or TAX AT SOUl!CI: ON 
WAGES. (Cunent To.x Pnyment Aet oI 1943 ) 

(a) In general. Chapter 9 or the Inti:rnal 
Revenue Code (relCltlnsr to employir.ent 
taii:es) Ill amended by lnsenlng u t.he end 
thereof tbe following new subctiepters: 
SVllCHAPTSit D-<:OLLECTJON OF lNCOl!U: Til ~T 

SO"Ollc;,: ON WAGES 

SEc. 1621. DJ:FINl'I'tONS. 
As used 1n this aubcbapter-

( d) Employer. The term "employer" 
means tbe per5ou !Of wbom an tnd!Vlduat 
performs or performed any service. ot what-
ever nature, ru; the employee' at person, 
except tbat-

(1) 11 the perllOn for Whom tbe lndlvtdual 
performs or performed tbe servl~ dces not 
have control Of the payment- ot the wages 
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